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Claim Rejections - 35 USC §102 

1. Claims 12-14,17,18,19/17,22,24,25,34,35,59 are 
rejected under 35 U.S.C. 102(b) as being anticipated by 
Freeman (5,205, 284) . 

Freeman is considered to anticipate all of the subject 
matter of the above claims. Figure 1 of Freeman shows 
means for creating an electric potential between two 
points in the vicinity of a muscle (70, 72) . It can 
also be fairly interpreted that the term 'vicinity' 
could encompass the heart muscle since that term is 
very broad. Figure 1 also shows circuitry which can 
produce subthreshold anodal stimulation, see also 
figure 6b where subthreshold pacing pulses 100 are 
shown. Also, the pacing pulses can be controlled as to 
when they start, and their duration and magnitude, by 
the circuitry of figure 1, see also col. 5. In the 
above apparatus claims, the phrase ^for varying 
conduction velocity' in the preamble is considered to 
be intended use which can be accomplished by the 
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structure of Freeman. Re the above method claims, it 
is considered to be inherent in the use of Freeman that 
the conduction velocity is varied. That is, during the 
normal operation of the Freeman device, the patient's 
conduction velocity in a muscle is inherently modified. 
Further, cardiac feedback signals shown in figure 1 of 
Freeman are considered to emanate from a sensor. Still 
further, modification of the patient' s cardiac output 
is considered to be inherently performed by the device 
of Freeman since the act of pacing the heart would 
modify the output. Re claims 12-14,18, the background 
pulses of Freeman can be biphasic, and are non- 
excitatory. Further, the amplitude of the background 
pulses can be adjusted, depending on the patient's 
reaction to the stimulus, so that they could be 
considered to be in the range of typical 'pacing' 
pulses . 
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2. Claims 15,17,19/17,24,25,34,35,36,38,47,50,61-63 
are rejected under 35 U.S.C. 102(b) as being 
anticipated by Scherlag (5,320,642). 

Scherlag teaches an implantable pacemaker which can 
deliver to the patient's heart a subthreshold DC signal 
which is below the level required to excite the tissue 
of the heart, see col. 2. Col. 4:1+ teaches that the 
output signal can be adjusted, which is interpreted as 
meaning that the start time, magnitude, duration, of 
the signals can be modified by the device. Further, 
column 2 also teaches that the stimulation can be a 
train of pulses. As mentioned supra regarding the 
Freeman device, the device of Scherlag is considered to 
inherently alter the conduction velocity and/or 
contractility of the patient's heart during normal 
operation of the device. Still further, the lead used 
in Scherlag can be bipolar or tripolar and the stimulus 
generator, as is known in the art, could switch from 
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one electrode to another to change the polarity of the 
stimulation depending on user preferences. 

Claim Rejections - 35 USC §103 

3. Claims 61-63 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Scherlag (5,320,642). 

Re claims 61-63, it would have been obvious to also 
have a pacing feature with the device of Scherlag since 
such a device can be used in a pacemaker and that 
patient's with heart block also may need pacing. 

4. Claims 58-60,64-66 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Scherlag (5,320,642) 
in view of Nichols et al (5,374,282). 

Nichols teaches the use of a pressure sensor and a 
oxygen sensor. Such sensors are common in the art to 
help determine the state of the heart and to help in 
providing therapy. 
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Claim Rejections - 35 USC § 112 

5. Claims 22,38 are rejected under 35 U.S.C. 112, 

second paragraph, as being indefinite for failing to 
particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. 
In claims 22 and 38, 'DC electric current' lacks proper 
antecedent basis. 



Since new rejections have been made, this action is not 
made final. 

Any inquiry concerning this communication or 
earlier communications from the examiner should be 
directed to /Scott M. Getzow/ whose telephone number is 
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(571) 272-4946. The examiner can normally be reached 
on M-F, 9-5. 

If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, Angela Sykes 
can be reached on (571) 272-4955. The fax phone number 
for the organization where this application or 
proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application 

may be obtained from the Patent Application Information 

Retrieval (PAIR) system. Status information for 

published applications may be obtained from either 

Private PAIR or Public PAIR. Status information for 

unpublished applications is available through Private 

PAIR only. For more information about the PAIR system, 

see http://pair-direct.uspto.gov. Should you have 

questions on access to the Private PAIR system, contact 

the Electronic Business Center (EBC) at 866-217-9197 

(toll-free) . If you would like assistance from a USPTO 

Customer Service Representative or access to the 

automated information system, call 800-786-9199 (IN USA 

OR CANADA) or 571-272-1000. 

/Scott M. Getzow/ 
Primary Examiner 
Art Unit 3762 
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